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I Good morning.  This is a transcribed interview of Eric Herschmann.
My name is ||l '™ a senior investigative counsel for the House Select
Committee to Investigate the January 6th Attack on the U.S. Capitol, and I'm also of
counsel to the vice chair of the Committee, Representative Liz Cheney. We'll do
introductions here. I'll let each member of the staff introduce themselves.

I  Good morning, Mr. Herschmann. My name is T

I'm investigative counsel for the Select Committee.

_ Good morning, Mr. Herschmann.  I'm || G

and I'm chief investigative counsel for the Select Committee.

B  Good morning, Mr. Herschmann. My name is | R IR
I'm a professional staff member with the Committee.

_ And Representative Liz Cheney is on as well. Other members of the
Select Committee may be joining us throughout. When that occurs, you will likely see
their name show up on the screen, and we'll also make an effort to announce it, so that
it's on the record when they join. It's common for Members to join, and then have to
jump off for other business. And so we probably will not make an effort to note every
time they leave, simply because it's difficult to keep track of all that.

This will be a staff-led interview, so the staff here in this conference room will be
asking most of the questions, but we'll pause throughout to see if Representative Cheney
or other Members who might join us want to ask questions as well.

With that, Mr. Herschmann, could you please state your full name for the record,
and spell your last name?

The Witness. Eric Herschmann, H-E-R-S-C-H-M-A-N-N.

_ And, Mr. Benson, could you state your name for the record.
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Mr. Benson. Daniel Benson, Kasowitz, Benson & Torres for the witness.

B s onvbody else from your firm joining us today.

Mr. Benson. Jonathan Gonzales is on as well.

_ Great, thank you.

EXAMINATION BY COUNSEL FOR Committee (RESUMED)
I

Q  Mr. Herschmann, as you know, this is a transcribed interview, so we have an
official reporter who will be making a transcript of the interview. In addition, this virtual
interview is being recorded. The reporter's transcript constitutes the official record of
the proceeding, and you and your counsel will be given an opportunity to review that
before it's finalized if you so wish, but it is possible that the Committee will choose, at
some point, to also make use of the video and audio recording?

As you know, since you're an experienced attorney, it's important that you wait
until we complete each question before you begin your answer. That's for the benefit of
the court reporter, so that they don't have multiple people talking at the same time.
Obviously, as you know, if you don't understand a question, please say so, so that we can
clarify it.

You are not under oath, because you are appearing here voluntarily, but as I'm
sure you know, it is unlawful to knowingly make a false statement to Congress, and doing
so could be a violation of 18 USC 1001. You may refuse to answer a question only if it's
necessary to preserve a privilege recognized by the Select Committee. If you refuse to
answer a question based on that privilege, the staff may either proceed with the
deposition or seek a ruling from the chair on the objection. If the chair overrules such
an objection, you will be required to answer the question.

If you need to consult with Mr. Benson at any time, don't hesitate to say so. We
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would be happy to accommodate any breaks. Because you're not in the same room,
you can just make sure you turn off your video and your audio if you want to call him.
And also, if you just need a rest break or a lunch break, we can accommodate that as well.

Do you have any questions before we begin?

A No.

Q  Okay. Aslsaid earlier, Mr. Herschmann, you're appearing here voluntarily.
This is not pursuant to a subpoena, but we did send Mr. Benson, your attorney, a list of
issues for which we wanted you to check to see if you had any records responsive to the
request?

Did you, in fact, have an opportunity to search for any responsive records?

A | did.

Q Okay. Andyou have not produced anything to the Committee; is that
correct?

A That's correct.

Q Okay. When you worked at the White House, did you have a White House

email account?

A Yes.

Q  And as far as you know, are all of those emails with the National Archives?
A Yes.

Q  Did you also have a personal email account?

A Yes.

Q Okay. Andwasthat -- | won't say the full email address on the record for
privacy concerns, but was it a Gmail account?
A Yes, it was.

Q  Anddovyou still have access to that account?
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A | have access to it, but | don't really use it, except | think, like, government
forms, you know, for travel. | have, in particular, a COVID form. Otherwise, | don't use
that email address predominantly for anything.

Q  Okay. Didyou use that email address during the time period of interest to
us, which is generally from November 3rd, 2020, election day, up until January 20, 20217

A Yes.

Q  And have you had a chance to review that Gmail account to see if you had
anything responsive to our request?

A | did.

Q  And as you said earlier, you didn't find anything. Do you have a general
either practice of deleting your emails or a setting on your Gmail that deletes them after a
certain number of days?

A | don't know if general is the right term, but | do routinely delete emails over
the course of my career. And that's what | presume I've done here.

Q  Did you have any other personal email addresses during that time period?

A Not at all related to -- maybe family, but not related at all to anything for

work.

Q  Okay. Didyou have an email account with the Trump campaign?

A No.

Q  When you worked at the White House, did you have a White House issued
phone?

A Yes.

Q Do you know if that had text capability on it?

A | don't remember.

Q  As a matter of practice, did you send and receive texts from your White
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House issued phone?
A | just don't remember. | presume | sent texts, but | just don't remember.
Q  Okay?
A When | came on board, there was not exactly a lot of on-boarding training.
Q  Okay. Didyou turn in that phone to somebody at the White House when
you left?
A Idid.

Q  Did you also have a personal phone?

>

Yes.
Q Anddid you send or receive texts from that phone?
A | believe so, yes.

Q  Did you check to see whether you have any text messages responsive to our
requests on that phone?

A Idid.

Q Okay. And, again, you didn't have anything. Do you have a setting on
your phone to delete things after a certain amount of time?

A | don't remember if | had a setting or not. | don't back up text messages at
all. | don'tthink | ever have. And | know | got a new phone, but that's -- | didn't do a
lot of texting.

Q  Okay?

A Thatlrecall.

Q  So when you got a new phone, do you recall whether you transferred your
texts over from your old phone?

A | would be surprised if | did transfer my texts over from my old phone,

because | -- | never backed up texts beforehand. So | don't know how | would do it.
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Q  Did you ever sendh or receive text messages with President Trump either
while he was in office or afterwards?

A No, | don't believe so.

Q Okay. Do you know whether -- when President Trump was in office,
whether he sent and received text messages?

A | never saw him doing that.

Q  Anddo you know whether he carried a cell phone with him?

A | don't remember him with a cell phone, at least when | was with him. |
just don't recall that.

Q Do you know what his practice was if he wanted to make a call? Would he
have somebody with him place a call on their device? And I'm sure the answer may
depend on whether he was in the Oval Office versus traveling or somewhere else?

A | don't remember -- well, I'm trying to think if | remember him making a
phone call at any point outside of the Oval when | was there. But it would normally be
yelling out to whoever was in the outer Oval to get, for example, | EIEIINININ on the
phone, right.

Q  Andjust for the record, that never happened?

A I'm sorry, | was using you as an example. |apologize. Whoever it was.

Q  Justtobeclear?

A It would be -- | don't remember any specific details as much as it being, get
so-and-so on the phone. And then somebody would either say, here comes so-and-so,
or they were unable to reach them and left a message or something.

Q  And when you worked at the White House, did you have a practice of
keeping either handwritten or electronic notes?

A No, | didn't keep any notes or handwritten.
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Q Youdidn't even have like a notepad you would carry around or anything like
that?

A | didn't have that. | know other people did, but that's not my practice at all.

Q  Okay. Sochanging topics here, you have a long, very distinguished career.
We're short on time today, so | won't make you summarize the whole thing, but maybe
you could start with when you first began a professional or personal relationship with
President Trump, whether that was representing him as outside counsel or in any other
capacity before he became President.

A Well, | had no involvement with him professionally at all beforehand. |
didn't work on any matters with the President when | was at the firm at Kasowitz, Benson
& Torres, at that time Friedman. But | didn't work on any of his matters.

Q  Butthe firm did represent either him or his companies; is that correct?

A To the best of my knowledge -- without getting into background too much, |
ran a publicly-traded company while | was still a partner, and maintained my partnership
interest at Kasowitz. So | was not in the law firm for years at a time.

So, | mean, | knew generally that they worked with Trump, but | didn't know any
details about any of those cases at all.

Q  Okay. How did you first become involved with President Trump?

A The first -- by way of quick background, David Friedman was my law partner.

Q Mm-hmm?

A David Friedman was nominated to be ambassador to Israel. | took David
through his nomination and confirmation process. So at that time would be -- at some
point during that period is where | would have had interactions with President Trump, not
in detail. And then before impeachment, | had some interactions with him, but | don't

remember the details of those. And then | obviously represented him in the first
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impeachment.

Q Okay. Andthen how did it come about that you ended up working in the
White House?

A | think there were discussions -- well, the President asked me to. | had
discussions with Bill Barr, and there were discussions originally when | took David
Friedman through his confirmation, whether | would go work in the State Department,
which | declined to do. And then | had discussions about whether -- people wanted me
to join DOJ. At the end, the decision was made with the President and others that it
would make sense for me to work in the White House, and they thought | could help.

Q  Okay. Andwhen did you start working at the White House?

A In August of '20. | don't remember the exact date. | believe it was the
beginning.

Q  August of 20207

A Right.

Q  And what was your position?

A Senior adviser to the President and assistant to the President.

Q  Okay. And what were your responsibilities?

A Predominantly legal advice on different matters, and as | was assigned for
different things to be involved with. | don't think there was any specific portfolio.

Q Now, when you say legal advice, you were not in the White House counsel's
office, correct?

A | was not. But | knew Pat Cipollone before he became White House
counsel, and we had worked together obviously for a period of time on impeachment and
were friendly. So | think it was just a general belief that -- with my background and

experience, and Pat's, it would make sense for me to quote/unquote report to Pat.
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Q  Did either of you report to the other? | know you didn't on a -- or interpret,
as a functional matter, did one of you report to the other?

A No, | think we worked very, very closely on many things, but | wouldn't say
we reported to each other. We both reported, | believe, to the President.

Q  And so how do people know who to go to for legal advice if you had both
you there as a lawyer and Pat Cipollone and others in the White House counsel's office?

A | have no idea. There were people that | think on certain things, you know,
our personalities are very, very different. Pat's a little more subdued and a little more
reserved, and | was a prosecutor at the beginning of my career out of New York. Our
styles are slightly different. Just, you know, | could be in some ways more forceful than
Pat, in some ways maybe less forceful in things. But | think it was whatever people
chose.

Q  Now, what about the President? Did he sometimes rely on you for legal
advice and at other times rely on Mr. Cipollone for legal advice?

A | mean, | think he sought both of our legal advice. | can't say who he relied
on more than the other, but | think, by and large, Pat and | were in agreement. There
were times in which Pat would seek my assistance or for me to weigh in. There were
times where | would say, you can ask Pat. But we complemented each other in, | think,
the advice that we gave the President.

Q  Was there any division of responsibility between you and Mr. Cipollone?

A | don't believe so. | mean, he was White House counsel, so he has
obviously different categories and issues that he's going to deal with that | won't. But |
don't think there was, like, a specific division. We would just consult with each other
every day.

Q  Did you have any role, either formal or informal, in the President's reelection
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campaign in 20207

A None whatsoever.

Q  Did you interact with people from the campaign?

A The only time | believe | ever met anyone from the campaign would have
been probably in the October time period, where | just wanted to get a general
notification about the process and what happens and what to expect.

And at that point, | met with -- at first, | spoke with, and then | met with Matt
Morgan and Justin Clark, who gave me a tutorial of what to expect and how things
worked and, you know, at different stages, just conceptually that idea. But that was for
my own edification more than anything else.

Q  Were you involved in any of the legal challenges to the outcome of the 2020
presidential campaign?

A | don't know what -- "involved in" is a little difficult. | would say that in the
beginning, when there were discussions about -- | remember, in particular, there was an
opinion or an order by Justice Alito that limited what the Secretary of State in
Pennsylvania could do. And | believe either election night or some point shortly
thereafter, it seemed the Secretary of State had given direction in writing that was
contrary to a representation -- or an order of Justice Alito.

So | remember having some discussions about that, and | remember discussions
about when | think Texas sued Pennsylvania dealing on original jurisdiction, that | thought
that was a development that was positive, in the sense that the Court could make a
decision on this, and a lot of other decisions that were being discussed would be resolved.
But other than that, | don't remember anything in particular about it.

Q  Did you have interactions with the campaign’'s outside counsel?

A Yes. | mean, like Rudy? Rudy Giuliani and them.
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o

Maybe we should go through some of the names?

>

Yeah.

Q  We'll start with Rudy Giuliani?

A Yes, | knew Rudy from beforehand. | mean, Rudy obviously was the U.S.
Attorney of the Southern District and the Mayor of New York. | started my career in the
Southern District, and | knew Rudy over the years just professionally.

You'd have to go through other names and | can tell you.

Q  And so what's your understanding of what Mayor Giuliani's role was as
outside counsel? Woas he, at some point, the lead outside counsel for the campaign?

A Yeah, at some point, he was made lead outside counsel. | think it was
some point shortly after the election. It would probably be in a week or two afterwards.
| know he was advocating to be put in charge.

Q  And was that decision made by the President?

A | think he publicly announced it.

Q  Who wasin charge, if anybody, before Mr. Giuliani was in charge?

A No idea. | presume it was run out of the campaign.
Q  Okay?
A Just so we're clear, my understanding was that there was traditional

litigation that always happened post elections, both by Republicans and Democrats, and
that people had tracked all the lawsuits that -- | didn't know his name until, whatever, in
the October time period, Marc Elias had been filing around the country. And that the
campaign had counsel that they would use, and that these were standard challenges.
So whatever the process existed for that, | had the general understanding that
they were doing those things. And then when Rudy was put in charge, things changed.

Q  Changed in what way?
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A | mean, it wasn't being run out of the campaign. It was being run by Rudy
and his team.

Q  Anddoyou know if they were reporting back to Justin Clark or Matt Morgan
or anybody else on the campaign?

A | don't believe so. | think that a lot of what went on is that people were, for
lack of a better term, badmouthing the campaign lawyers and that caused obvious
dissension. And then they may have done some level of support, but it was
predominantly Rudy's team running it independently.

Q  Andreporting directly to the President?

A | don't know. |don't know what level of reporting existed or didn't existed.

Q  Did Sidney Powell represent the campaign?

A Not to my knowledge.

Q  Okay. What's your understanding of what her level was?

A At some point after election, | met Sidney Powell. |didn't have much
interactions with her except | knew she was promoting claims about Dominion, right, and
| think she, in particular, was derogatory towards the attorneys that were working at the
campaign. And she was doing that, as best | could tell, somewhat on herown. I'm
certain you guys are aware of the meeting with Sidney, you know, in the Oval.

But other than that, | don't know who she was working for or whether she had
ever been retained by anybody.

Q  What was your understanding of what John Eastman's role was with the
campaign?

A | don't think Eastman was ever retained by the campaign. Eastman at one
point -- | don't remember when he came into the scene. He came in as a constitutional

law expert, | remember that. He was advising, and then he seemed to be involved with
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Rudy on some levels, and others, but | didn't know exactly how. But | don't remember
Eastman ever being retained in any way. At least no one told me that.

Q  Okay. Anddid you have interactions with Dr. Eastman?

A Idid.

Q We'll follow up on those in a moment?

What's your understanding of what role, if any, Jenna Ellis had.

A I'm not -- to be honest, I'm not 100 percent what role Jenna had. She was, |
think, the spokesperson for Rudy's team. | think she coined whatever the term was,
elite strike force, or whatever she had come up with to describe Rudy's team. She
worked obviously -- | saw her sitting next to Rudy in some presentation, | forgot, some
legislature where she was acting as counsel. But | would say predominantly she acted
as, counsel and as a spokesperson for that group. And also, | think there was dissension
between Jenna and the campaign lawyers.

Q  And when you say the campaign lawyers, is that Matt Morgan and Justin
Clark?

A Yeah, predominantly.

Q  So what role did Justin Clark and Matt Morgan have after Mayor Giuliani
took the lead?

A Not much, except | would say if there were factual allegations, you know, or
statements that were made, they would either assist or try to assist in whether it could be
validated or not.

Q  Okay. Do youknow anything about Cleta Mitchell's role, if any, with the
campaign?

A | don't think she had a role with the campaign. Cleta | met through Mark

Meadows. He asked me at one point to speak with her.
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Q  What did you speak to her about?

A She -- when | first spoke with her, | believe she was in Georgia working on
election challenges. And she was derogatory towards the lawyers that were working on
it at the time, and she was stepping in, | think, to take a more active role in those
challenges.

Q  Andin what way was she derogatory towards the lawyers who were already
working on it?

A She said, in essence, they didn't know what they were doing. They weren't
following up correctly, they weren't being straight in what was happening.

Q  And who were those lawyers?

A | don't remember which lawyers. | remember that Stefan Passantino, |
believe, was one of them that she was derogatory about. And | said, | believe Stefan
was my lawyer when | did -- submitting my forms. | think he represented Pat Cipollone,
potentially Bill Barr, Jared, and others.

And | thought, you understand you're talking about somebody that a lot of people
here used and trust. And your first conversation is to be derogatory towards them.

And | found Stefan to be a pretty straightlaced guy. So that was my first interaction with
her.

Q  So did Ms. Mitchell express any difference of opinion from Mr. Passantino's
view of the facts, so specific allegations of voter fraud in Georgia?

A | don't know if it's that. | think it's the overall strategy that she thought she
was going to develop and go forward with. And | just -- lost you guys.

Q  Okay. Can you see us now?

A Yeah, you're back. Okay.

No, | don't know if there's any specific factual allegations. You guys are moving
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all over the place. There we go.

| don't think there was any specific factual allegations that | remember. | mean, |
did have several confrontations with her, but those were later on. At a certain point, we
had a nasty conversation and | was like, okay, I'm done with you.

And the next time | think | interacted with her was a document came inon a -- |
think it was a verification that they were asking the President to sign in blank before the
document had been written. And | happened to be in the outer Oval, you know,
when -- I don't remember who showed it to me. And | don't even think it came from
Cleta, | think it came from some other lawyer. | said, | wouldn't let anybody sign a
verification in blank before you know what the document stated, factual allegations. He
is not signing it, it's ridiculous.

And then we had an email exchange about it later on. | think actually it's one of
the documents you sent me, but | don't think you have my response, from what you sent
me.

Q  And so when you say a document that was blank, meaning it's just like a
signature line and somebody else would fill in the content?

A No, it's a verification for a verified complaint without the complaint.

Q Isee?

A Right. And | said, | thought it was a ridiculous thing to do under any
circumstances. And the draft, | think they had incorporated other documents that had
been previously filed. And | said -- | said, you know, I'm going to tell him not to do it, no
matter what.

Q Do you recall which case that was?

A | don't remember which document number it is, but | think it's -- whatever

range it was in those documents, they were trying to -- that's what they were trying to get
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done. Soif you tell me which document it is that covers that, then we can do it.

Q  That might take us a minute to find that?

A | don't mean to jump that far ahead.

Q  That's okay?

So what else did you have confrontations with Cleta Mitchell about.

A | just -- | thought her overall approach was -- and her treatment of people,
was harsh.

Q  Did she want to make any allegations that you thought were unsupported?

A | don't know if | would answer they were unsupported. The allegations
they were putting down, | had not seen support for those allegations. And that's one of
the things | had challenged. | just don't remember the factual allegations. | remember
looking at it and there were specific details about specific numbers, and they were relying
on an expert that | thought had been determined was not reliable. And that's what the
basis was.

oY I

Q Do you remember who that expert was?

A | don't. If you tell me the names, I'll probably rememberit. But whoever
they were relying upon in their report, | believe was not there. | don't have an index of
what you guys sent me. So, let's see.

B so let's put up Exhibit 12.

The Witness. Thisisit. So this says, | don't know what K stands for Trump
Georgia Federal Action Final, right? And, right, so this must be the attachment that
went with it.  But can you scroll back up to the top?

Okay, yeah. So there's a response to this email, because when she said, like, this

is the version from John Eastman with your edits converted to PDF, I'm positive that |
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never edited anything from John Eastman. And | remember writing back to her about
this, that that's not what | was talking about, and that | thought there was not sufficient

evidence for the allegations that | had seen.

o I

Q  Inthis complaint, or in a different document?

A | think it was in this complaint.

Q  Okay?

A And my concern was they were submitting the verification that they wanted

him to sign that | didn't believe would be sustainable, or | had not seen sufficient proof
that it would be sustainable, and | didn't know how the President could sustain that
allegation. | said, if you're going to make any allegations, then you should try to make
certain that it's going to be outcome determinative, or something along those lines. But
there's definitely got to be a response to this.

Q Okay. Andso whathappened?

A As far as | know, he didn't sign the verification. And, you know, she was
upset about it. But | had thought that after it didn't get done. | don't remember how
they signed it. And | think this complaint, | remember attaching a prior complaint that
had not been, in my view -- | don't think it was verified, the prior one. |said, you can't
ask him to verify something that they didn't verify the first time, and now claim he should
verify this.

Q  But was the lawsuit eventually filed?

A | just don't recall.
Q  Okay?
A | mean, they may have filed it without the verification. | just don't recall.

Q  Okay?
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_ I'm going to pause to see if anybody else has questions on what

we've covered so far.
oY I

Q  So |l would like to now turn to the events of January 6, 2021. And then
once we get through that, I'll go back in time a little bit and cover some of the things
leading up toit. But because the events of January 6th are so important to us, we
wanted to start with that early in the day?

So, first of all, did you have any involvement in either planning or preparing for
any of the rallies on January 6, 2021.

A None whatsoever.

Q Inthe days leading up to January 6th, what was your understanding of what
was supposed to happen that day? So we understand there was both a rally at the
Ellipse, and then a joint session of Congress. And then of course, we know what
eventually happened. But what was your understanding of what the significance of
January 6th was?

A The VP was going to finish the certification of the votes, and that was the
end.

Q  Anddid you have an understanding of what the purpose of the rally was?

A No. | may have attended one rally, only because | was working on
something and went on a trip with people. But other than that, | had never been to a
rally.

Q  Okay?

B A nd!'lljust note that Congressman Schiff has joined us.

sY NN

Q  Were you involved at all in the preparation of the President's remarks for the
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January 6th rally at the Ellipse?

A | believe a copy was sent to me. And | don't remember editing or marking
it up, as much as suggesting that if there were any factual allegations, someone needed
to independently validate or verify the statements.

Q Okay. Towhom did you make that suggestion?

A It probably would have been either to speechwriters or to everybody. | just
don't remember.

Q  Okay. Do youremember, did you do that orally or by email?

A | may have done it both ways.

Q  Did you have a concern about any of the factual statements in the draft?

A | don't know if concern's the right word. | didn't know whether -- what the
source was for some of them.

Q  But what led you to make that comment? Because | would assume there
are fact checkers who regularly check things that are in the President's speech. So what
made you on that particular speech express the need to make sure everything had been
checked?

A | don't know if it's -- | wouldn't limit it to that specific speech. There were, |
think, other times in which, if there were factual allegations that | didn't recognize the
source for, or | thought it came from Sidney or whomever, | may have very well said, see
if you have an independent way of validating that. And if it was from an expert that |
thought had been discredited at a certain point, obviously | would say -- raise that issue.

Q  Did you have a concern that some of the President's outside advisers were
providing information that the President was relying on that may not have been verified?

A | don't know if that's a fair description. | think one of the problems that |

had was there was a tremendous influx of information that was coming in from different
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sources at different times, and | could not tell how they were validating what the basis
was for some of the information.

So | started to question a lot of it, what's the basis, and what's the source, and
who is the source, and are they reliable, and everything else that | thought was needed if
this was going to be a court presentation one day.

So whether it's Daubert or other issues, that's the type of things that | was looking
at. And then, did the argument that they were presenting, was it consistent with other
arguments? | thought Sidney's position was inconsistent with some of the arguments
that Rudy was making.

Q  Inwhat way?

A Well, Sidney was arguing Dominion and altering of voting machines through
the internet. And at some point, using Nest thermostats and a bunch of other stuff that
| thought was impossible to determine in the time period that she claimed to have figured
all this out.

And that was inconsistent with Rudy's position of rules were changed at different
times during the course of the run-up to the election as well as, you know, people that
had moved out, or X amount of people -- dead people voting or observers not being in
the room, or something like that. | didn't understand how they intersected, let
alone -- you now, under Sidney's theory, if it was Dominion machines that were used to
flip all the votes, then why were we having a runoff in Georgia, if they could just eliminate
that whole issue altogether.

Q  During the days leading up to January 6th, were you aware of any
discussions about encouraging people to go to the Capitol?

A No.

Q  Were you aware of any discussions about the possibility of President Trump
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himself going to the Capitol on January 6th?

A No. The only time | heard that is | went to the Ellipse, and | ended up
walking back in the middle of the speech. And at some point, somebody asked me, is
the President going to the Capitol? And|said no. And then | guess he must have said
something along those lines, and | said, no, forget that. | don't believe it's happening.

Q  Okay. And after the President gave his speech at the Ellipse, were you
aware of any conversations about the possibility of him going to the Capitol?

A No, | don't believe there was ever any serious view that he was going to go
to the Capitol. That would have been logistically, | think, impossible. And | presume it
would have been a big conversation within the White House if the President was going to
walk down to the Capitol. | can't imagine that. That wasn't going to happen without
everybody knowing.

Q  Did you ever hear the President or anybody else discuss the possible effect
that having a crowd march to the Capitol could have on the Members of Congress?

A No.

Q  Were you aware of any discussions leading up to January 6th about the
possibility of violence that day?

A None whatsoever.

Q  Not even the possibility of violence between protesters and
counter-protesters?

A None at all.

Q Okay. Were you aware of any discussions in the White House about
possible protests by groups such as the Proud Boys, Oath Keepers, or any other groups?

A No, | never heard of them until after January 6th.

Q  Did anybody discuss with you the possibility that Congress might reject
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certification of certain electors?

A | don't think that's the right description. | know what Eastman's initial
theory was. And | had a conversation with Eastman, which we can cover.

Q  Okay?

A But not that | expected anyone in Congress to reject any slate of electors.

Q Now, some Members of Congress obviously did vote to reject certain
electors. Did you ever consider it a realistic possibility that a majority of both Houses
would do so?

A | don't think | ever thought about it, but practically speaking, no.

Q  Were you involved in any discussions about lobbying or communicating with
Members of Congress about objecting to the certification of certain electors?

A No. |should say, | don't recall any conversations with Members of
Congress about voting to reject the slate of electors.

Q  But do you remember any conversations within the White House about
other people's conversations with Members of Congress about that?

A No. The only conversation | remember is | went with Marc Short, at some
point before the 6th, over when Eastman was meeting with Greg Jacob. And | walked
over with Marc to chew out Eastman a little bit, with the view that whatever -- if you're
going to give people information to make speeches on the floor about factual allegations,
then someone better make sure they're accurate, and nothing should come out of
someone's mouth that hasn't been independently verified and is reliable. But | didn't
expect anything where people were going to reject slates of electors from states.

Q  And what prompted you to go with Mr. Short and chew out Mr. Eastman, as
you described it?

A | was walking towards the Oval and Marc was walking out. | believe the VP
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had gone out beforehand and he was with Eastman. And he asked me, could he talk to
me. Marc asked me, could he talkto me. And he asked me what | thought of
Eastman. And | said, | don't know, he's a law professor or dean somewhere. He seems
bright, maybe a little off in a practical world. But | put that in with some law professors
that I've known.

And he said, well, do you want to come with me to the other side. And he just
talked to me about generally what his interactions had been with Eastman. And he said,
| think he's crazy. And | said, okay.

But, you know, | had watched enough people say enough things that | thought
were difficult to validate, and | took it as an opportunity, based on my prior interactions
with Eastman, to just chew him out.

Q  What were your prior interactions with Eastman?

A When he -- 1 don't remember how I first met him. | believe it was in the
White House. | initially thought, okay, he's a constitutional law expert. Then at some
point, he explained that his theory was based on Electoral Count Act. And what he
thought was the ambiguity in the statute and there had been a significant amount of
violence in the country at different times. | don't believe by Trump supporters. We
had discussed generally the temperature and what was happening in the country. And
so let me put it in context for you.

Pre-November 3rd, and | traveled back and forth. | lived in
Texas, went back and forth several times. When | came back, it
looked like a hurricane was going to come through DC. And | grew
up in Miami Beach, where you boarded up things with plywood
before hurricanes. Storefronts were boarded up, you couldn't get

through doors. It looked like a storm was coming.
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After November 3rd, and after the election had been called, there was dancing
and celebrations in the streets by the Biden supporters and no violence whatsoever. So
at the time, my focus was -- they weren't concerned that Trump supporters would be
violent. And he described for me what he thought the ambiguity was in the statute and
he was walking through it at that time.

And | said to him, hold on a second, | want to understand what you're saying.
You're saying you believe the Vice President, acting as President of the Senate, can be the
sole decisionmaker as to, under your theory, who becomes the next President of the
United States? And he said, yes. And | said, are you out of your F'ing mind, right.

And that was pretty blunt. |said, you're completely crazy. You're going to turn
around and tell 78 plus million people in this country that your theory is, this is how
you're going to invalidate their votes because you think the election was stolen? | said,
they're not going to tolerate that. | said, you're going to cause riots in the streets.

And he said words to the effect of there's been violence in the history of our
country to protect the democracy or to protect the republic.

And | told him that, again, he's F'ing out of his mind. This isn't law school. This
is the real world. And | so berated him that | believed that theory would not go forward.
| thought, conceptually, you can discuss it. And | said, how long do you think it's going
to take for somebody to realize what your strategy is and walk into a courtroom and
block the whole thing? It going to take three minutes. And his concept that we're
going to skip states and table it for a while and all this other stuff, and | said | thought it
was ridiculous.

So that was my interaction with him as related to that, and it was pretty brutal.

Q Do youremember when that conversation was?

A It would be some point after he had floated this idea with whatever memo
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he had done.

| mean, is there ambiguity in the statute? | believe yes. You know, are there
guestions that can be discussed? | remember, he mentioned Laurence Tribe having
written an article that he said that he believed the statute was unconstitutional. | said,
with all due respect, Laurence Tribe, who cares? | mean, the concept in my view made
no practical sense at all.

Q  So Dr. Eastman wrote two memos which are in the materials. We can
show them to you if that's helpful. Do you remember, when you say it was after he
wrote one of these memos, whether it was the first one or the second one? The first
one, | think, was a two-page memo, the second was more like a six-page memo?

A | don't remember. It may have been the more detailed one. Because |
had not heard about this. As far as | knew, initially, he was just working on the
traditional lawsuits. You know, | think there was -- he worked on, | believe, the original
jurisdiction lawsuit, right, between Texas and | think Pennsylvania. But | think it
probably was the second one, if | had to guess on timing.

Q  So this would have been pretty close to January 6th?

A If you tell me the dates of the two, it may help. |just don't recall which, in
particular. But | remember once we had gone over it, it was clear to me that whether
his legal analysis was correct or not, in practical application, | thought it was impossible.

Q  And was this conversation you had in person or by phone?

A In person.

Q Where was it?

A | believe it was in the White House somewhere, because | don't think | met
him anywhere else.

Q  Was anybody else there?
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A | don't believe so.

Q Do you recall how this meeting came about?

A I don't. |don't know if someone told him to discuss it with me or what the
circumstances were.

Q  Okay. Butbased on what you described, this was before the meeting that
you were talking about where you went with Marc Short to meet with Eastman?

A Yes.

Q  Okay?

A That's -- I'm sorry, so we're clear, by the time | went with Marc Short to meet
with Eastman, | was convinced that as aggressive as | was towards him, he was not -- he
didn't believe practically this would work, because it required a whole domino set of
circumstances, and some of which were state legislatures coming back into session to put
up additional slates or alternate slates. | said, if your theory is correct and this is what
they want to do, why aren't they doing it now? Why aren't they already coming into
session and saying, we want to change the slates, and why do you need the VP to go
down this path.

Q  Did he have an answer for that?

A No. That's why | was convinced that, you know, in the real world, you
could talk about -- we all went to law school, right? About the theoretics of what
somebody may say may happen. But in practical application, | didn't think there was
any chance in the world this could work. | thought, if the VP -- as | understood it, and as
he explained it, the VP would go state by state in alphabetical order. And then would
skip states where he says there were challenges. And that would trigger -- he had
different alternatives as to what would happen. And if the time clock ran out, then we

would go to the full House.
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| thought it's not a practical approach. | said, do you have any precedent at all
for the VP or anyone acting in the capacity as the President of the Senate declaring some
statute invalid.

And he goes, like, no, but these are unprecedented times. And | thought that
was a ridiculous answer.

And | think also, one of the issues is it was starting from a premise that there was
sufficient effort to prove that the entire election was stolen and this was a way of getting
it done. And | didn't think that was practical at all.

Q  Did he seem like he genuinely believed that the election was stolen?

A | think he did. | don't know what factual information he had, but | think he
did.

Q  Did he seem like he genuinely believed that he was correct in his
interpretation of the law, or more that the circumstances justified this kind of action?

A | think he believed -- let me take a step back.

There's no question in my mind, he is a bright guy, really no question, right? But
as | said beforehand, a lot of times law professors who are not out there practicing have a
view of how things should work. And then we get into the real practice of law, and
realize it doesn't always work that way.

| think he believed it and he was putting forth a theory. | just didn't believe that
it had -- and | told him -- any chance of practical success. The amount of things that he
thought had to happen, starting with the VP's decision to do things, | thought were
practically impossible.

Q  Did he ever express a view as to whether he thought it was, in fact,
practically possible for his scenario to work?

A | think he thought it could work if everybody got in line. But | think it was
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clear that, the first legal challenges, he would lose.

Q  And so when you told Marc Short that you thought Eastman was a little bit
off, | think was the term you used, what did you mean by that?

A That he didn't have a practical approach to, you know, what he was
suggesting.

Q Do you know how John Eastman came to the President's attention?

A No idea.

Q  Okay. Wereyou --at the time when you and Marc Short went to meet
with Dr. Eastman, were you aware that the day before, | believe it was, Dr. Eastman had
met with the President and the Vice President?

A | was not.

Q  Okay. Did Mr. Short mention that?

A He didn't. He just asked generally what | thought of Eastman, and he said
he had heard that, you know, he was off. | don't remember what term he used, but
along those lines.

Q  Anddo you know why Dr. Eastman was providing what appeared to be legal
advice to the President and Vice President without you or Mr. Cipollone there, how that
could come about?

A Rudy could have provided legal advice to the President and others without
our being there. |don't think we were there for every conversation that occurred.

| mean, just -- jso you keep this in mind, there were, like, lawsuits that
Eastman worked on that | thought were, okay, traditional lawsuits, and | understood that
part, right? And then there was this concept that | didn't obviously agree with at all.

| mean, my view was like the original jurisdiction lawsuit would determine

whether the Supreme Court wanted to take up the issue or not. If the Supreme Court
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said we're not taking up the issue, then | thought that would foreclose a lot of the
arguments. And as we all know, the judicial system doesn't allow enough time between
election day and inauguration to have any real challenges that could have any impact.

It's just impossible from a practical standpoint.

So on those things that he dealt with, | didn't participate much, but | didn't really
care. This concept | thought was just completely impractical.

Q  So | think the meeting that you're referring to where you and Marc Short
met with Dr. Eastman, that that was January 5th. Does that sound correct?

A It's in that time period. |just don't remember. It was definitely -- | know
that they walked out of the Oval, Marc asked me to go with him and talk with him. |
went over for a short period of time. Eastman was already sitting with Greg Jacob going
over stuff.

Q  And what do you recall saying?

A | said, you know, if you guys are providing any information for Members of
Congress to state on the floor about anything dealing with any states or elections, you'd
better damn well make sure it's F'ing accurate and independently verifiable, so people
don't get up there and say stupid -- you know -- without getting into too many curse
words, you know. And then | walked out. And Marc said, thank you. | thought | had
made my point to him.

Q  Did Eastman respond to that at all?

A Yeah, | think he said okay. But it was -- there were enough interactions
with John where, when | -- | think yelled at him or berated him, he tended to back down.

Q  Sodid he sound like he was going to comply?

A | don't know. | mean, | will tell you that January 6th completely shocked

me. Soldidn't know that Eastman had even spoken at the Ellipse until the next day,
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until the 7th. So, | mean, obviously, he didn't comply if he stood up there and spoke at a
rally. That's not exactly what | would consider a typical law professor type of conduct.

Q  When you met with Dr. Eastman, Greg Jacob, and Marc Short, in addition to
talking about the need to make sure that anything that was said to Members of Congress
was accurate, did you discuss again with Dr. Eastman his theory about the role of the Vice
President?

A No, | thought it was already a given that that was not going to go anywhere.
| didn't think there was even a plan to even push it any longer.

Q  So we understand from other witnesses that that topic was discussed in that
meeting, but possibly not while you were there. So while you were there in the
meeting, you were not involved in any discussion with Dr. Eastman about the role of the
Vice President?

A None whatsoever.

Q Okay. So we got sidetracked a little bit talking at length about Dr. Eastman
and your interactions with him. Before | go back to the events of January 6th, I'll pause
to see if anyone has any questions?

_ Just a couple follow-ups, || Iz

BY I

Q  Mr. Herschmann, |l again.  Thanks for this.  It's very useful?

I'm just wondering whether or not your view of Dr. Eastman's theory as expressed
to him was also expressed to others. Did you talk, for example, to Pat Cipollone or Pat
Philbin inside the White House about sort of the ridiculousness of this theory that
Dr. Eastman had put forth.

A | don't recall if we did. It wouldn't surprise me that we did. It would not

surprise me at all that Eastman has a theory that's impractical, right.
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Q Okay. Was it atopic of discussion among folks in the White House?
Beyond your conversation with him directly, was it sort of, you know, you shared your
view with anyone else?

A | don't think so. | think here's the issue just to keep in mind in all these
litigations that were going on. So there were discussions about certain litigations and
certain allegations that were being made, and this was almost like, in my view, a
back-burner type of thing that was never going to come into fruition. Right? And that
was it. That it -- | didn't understand under his theory and how he presented it, how this
could ever be practically implemented.

Q Isee?

A It may be a great law school discussion, you know, but that was irrelevant to
me at that time.

Q lunderstand. So it was sort of so out there, so ridiculous that you didn't
feel the need to kind of practically process it or discuss it with others?

A | don't want to say that. | mean, it was -- | would say it was unprecedented
times, COVID, the amount of mail-in ballots, things that was going on in different states
and everything else. | thought that, as he described it, even if his legal analysis was
correct, there was no way that | could see this going forward until its ultimate conclusion
without there being court intervention, challenges. And you'd have to have an
agreement with all types of people in certain time periods. | just thought that was not
practical at all.

Q  Sothere was sort of the academic perspective that the professor puts
forward. And then there's the practicing lawyer perspective that regardless of the
possible merits of statutory or constitutional interpretation, it will never work, right?

You're providing sort of the practical response to this?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

34

A Yeah. My view was this had no practical ability to work, unless the VP
completely agreed, nobody went to court, the state legislatures were already sitting and
ready to vote a new slate, timing, a million things had to go into practical effect. And no
Democrat was going to sit there and say, what are you doing? Forgetting, you know,
you'd end up having one person, in essence, choose who the next President of the United
States should be, and that person was on the ticket. That obviously made no sense to
me.

Q  Right. Were you aware at the time of your conversations with Dr. Eastman
that the Vice President's lawyer, Greg Jacob, and his chief of staff had -- did you know
what their perspective was on whether or not the Vice President did have the authority
that Eastman suggested that he had?

A | don't know the perspective. | mean, | know it now, obviously.

Q Yeah?

A But it wouldn't surprise me if their view was as they articulated, that the Vice
President could not overrule or change the results of the election. It made no
sense -- I'm sorry, it made no sense to me that, in all the protections that were built into
the Constitution for a President to get elected and steps that had to be taken or to choose
the next President would be sitting with the Vice President, because he's acting in his
capacity as President of the Senate. | thought that had zero chance of occurring.

Q | completely understand your perspective. |I'm just wondering how broadly
your perspective was discussed or was shared with the people with whom you worked,
whether it was on the Vice President's team, the White House counsel, or even up to the
President himself?

A | will tell you, | don't remember discussing it with -- | just lost you guys again.

| remember discussing it with Pat Philbin, who | will say, Pat Philbin is by far the
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brightest person | met in the White House. | think he's absolutely brilliant. Or Pat
Cipollone, in any detail. But it wouldn't surprise me if | did, and it wouldn't surprise me
if they discussed it with somebody. | just don't have a recollection.

Q Isee?

A And | don't remember discussing it with Greg or Marc.

Q  Okay. How about the President himself?

A | don't believe | even discussed it with him. My view was, when | was done
with Eastman and the conversations and summarizing it, | was so brutal that | didn't think
he was going to put it forth or go forward.

Q  Okay?

_ | appreciate it. Thankyou. Thank you, Il

B I

Q  Soifyou had thought that Dr. Eastman was going to persist in advocating
this theory about the a role of the Vice President, and particularly if you had reason to
think that he was advocating this directly to the President of the United States and the
Vice President, would you have done something further?

A No, | don't want to speculate on that, Il 1 think that if you've told me
you've heard from enough people, you can figure out that | was extremely aggressive
when | thought it was necessary.

Q  Understood?

A Okay.

B  And 'l just note Congressman Aguilar has joined us.

sv I
Q | want to go back to something you said earlier when you said that you

mentioned to Dr. Eastman that if his theory prevailed, there could be something like
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violence in the street. And he said something to the effect of, well, there's been
violence in the history of our country to protect our republic?

A Or democracy. |don't remember what term he used, but the
essence -- that was the essence of his answer.

Q Understood. Do you think he was suggesting that violence would be
justified to keep President Trump in office?

A No. No, it was more his giving me a lecture on kind of like the history of
the country, you know, and what had happened. And | found that response to be
meaningless to me.

Q  But was he suggesting that you might be right that there could be violence,
but that he wanted to proceed anyway?

A No, let me make is this part really clear. There is zero question in my mind,
literally zero, that anyone | worked with in the White House had any expectation or
thought there would be violence. | will tell you that if Pat Cipollone, Pat Philbin,
Kayleigh McEnany, Jared Kushner, lvanka Trump, Mark Meadows, clearly myself, had any
belief that there would have been violence on January 6th, there would have been a lot
of activity. You know, | knew how to reach the people in DOJ. | do not believe that at
all. | think that everyone, based on obviously living through it, was shocked, | mean,
completely, completely shocked.

Q  And |l understand that, and that's because the Vice President did not go
through with what Dr. Eastman was proposing. But | was asking about something
different. Sort of, did Dr. Eastman suggest that had the Vice President done what he
wanted and there had been violence, that that would be acceptable to him?

A No, | think the answer is, no,JJJBBE  And | understand what you're asking.

If there was the slightest hint of that, then there's not a chance in the world | wouldn't
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have been all over it, literally no chance in the world. | thought that it was his response
to my saying -- especially after the violence that we had seen throughout the country, and
| was assignhed from the White House when we dealt with the Portland violence and
different law enforcement, that things were obviously heated throughout the whole
country.

And the idea of just telling half the country that your votes don't count anymore,
they've been changed, or here's the statutory reason as to why, | did not see that as being
a calming circumstance. But | don't think his response was, yeah, well, that's what we're
going to have to do. Because if it was remotely like that, my reaction would have been
completely different.

Q  lunderstand?

A My response to him, | know | told you, was are you F'ing crazy? | just
thought the answer was so idiotic that it made no sense.

Q Anddid it seem like he was backing down?

A | thought he had backed down. | was convinced that this theory was
impractical, and that he would not be pursuing it even if he was right quote/unquote
legally.

Q  Sothe answer to my next question may be implicit in the fact that we just
had an extended discussion about your conversations with Dr. Eastman. But
Dr. Eastman, perhaps in some capacity, represented the campaign, although that sounds
like that may not be clear. You obviously were a government employee working in the
White House. Did you have any reason to think that your communications with
Dr. Eastman, whether those conversations or any written communications, were
privileged in any way?

A No, | don't believe | had any privileged communications with Eastman
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whatsoever.

Q  What about with -- and just to be clear, not only do you not think they were
covered by attorney-client privilege, is it your view that they would not be covered by the
work product doctrine?

A | do not believe they should be covered by work product doctrine, either.

Q  Okay. The same thing for Jenna Ellis, and you already said you weren't sure
she was even functioning as a lawyer as a spokesperson?

If you had any communications with her, do you believe those were privileged.

A No, | do not. And just to be clear, | think Jenna functioned as a lawyer. |
don't think she was counsel of record for anything.

Q  Okay?

A And | didn't think Jenna had the experience to be handling an election
challenge for the President of the United States.

Q Do you think that she had the background to be giving advice to the
President of the United States about things like the role of the Vice President in the joint
session of Congress?

A | don't know. | never saw that based on my interactions with her. | know
she did a memo, | don't know when | learned about it, which | thought was a simpler
version of Eastman's memo. | thought, with Jenna -- and | probably expressed this to
her. |thought she was very good on TV in simplifying legal issues for people. |thought
stepping into the role of a Presidential challenge, working on Rudy's team, based on my
understanding of her background, she did not have that expertise.

Q  Okay?

- I'll pause here to see if any Members have any questions. [l
_ Seeing that no Members have questions, | just had a few
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questions on my own.
BY I

Q  Mr. Herschmann, in case it helps clarify that timeline for you, our
understanding is that Dr. Eastman prepared his first shorter memo sometime around
December 23rd or 24th, 2020, and then the second memo was prepared sometime
around January 3rd?

Does that help you place this.

A If that's the -- yeah, it does. If that's what happened, then my conversation
with Eastman would have happened prior to January 3rd.

Q  Okay. Sointhe 24thto January 3rd period?

A | don't remember. | would have to look at a calendar of where | was and
stuff like that. | don't remember. But based on that, my belief would be that it would
have happened -- well, | know -- is the 3rd the date of the Jeff Clark meeting.

Q  That's right?

A Okay. So | know that | was in Texas flying back right before that meeting,
so | would have to go back and look at a calendar, but -- and then | can -- | shouldn't say
that. | would have to go back and look at airline tickets because | don't, sadly, maintain
a calendar. But it would have been somewhere in that time period, because | don't
remember having a conversation with Eastman after the Jeff Clark meeting about this.

So | believe it would have predated that.

Q  And earlier, you said something to the effect that this is an idea that, in your
view, was sort of on the back burner relative to other legal challenges that were
happening?

Do you have a sense of when you first became aware of this theory about the Vice

President's role? Maybe not specifically tethered to Dr. Eastman's proposal, but maybe
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more generally about legal theories about the Vice President's role in the joint session.

A | don't remember it coming about until Eastman. |don't remember anyone
else raising it before that time.

Q  Okay. So we've asked you a lot about the discussions and awareness of
people in the White House about Dr. Eastman's theories. Do you have any knowledge
about the outside legal team? For instance, do you have any sense of Rudy Giuliani's
awareness or role in advancing Dr. Eastman's theory?

A My recollection is -- and I've known Rudy for a while -- that on the morning
of January 6th, | think he called me out of the blue, right? And | was getting dressed.
And we had an intellectual discussion about Eastman -- | don't know if it's Eastman's
theory, per se, but the VP's role.

And, you know, he was asking me my view and analysis and the practical
implications of it. And when we finished, he said, look, | believe that, you know, you're
probably right, it wouldn't practically be able to go forward without, you know, courts
letting the whole process being battled out, but it's an intellectual discussion and
conversation about whether the statute is ambiguous.

And so that's the only conversation that | remember with Rudy about it at all.

Q  Okay. Do yourecall anything else about that call? Do you have anything
else you discussed during that conversation?

A That wasit. That was literally a call out of the blue. And it was just, | took
it more as a we're having a lawyerly discussion on a theoretical approach to things. And
that's why, when | finished the call, | was like, okay, this isn't practically happening,
obviously.

Q  Soit's your understanding that Mr. Giuliani felt like the theory wasn't

practical; is that fair?
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A | don't think it's that. | think -- | think he thought that it was legally
sustainable, right? But after we finished the conversation, the practical implication of it
would be almost impossible to do. He says, you're probably right, but | actually, if | was
sitting on the bench, | would spend time thinking about it some more before issuing my
decision.

Q  So --and maybe I'm asking you to speculate here. But it sounds like
Mr. Giuliani felt like that the theory was sustainable. Did he say anything about whether
he felt like you could win that argument in court, or just that it was sort of a plausible
argument to be made?

A | think he thought it would be something he would have to consider if he
were sitting on the bench, but he would probably come down that you couldn't interpret
it or sustain the argument long term. Something along those lines.

But it was literally what | viewed as some intellectual discussion about the statute
and the ambiguity, and what | thought the language had to mean if it didn't mean this,
you know, along those lines.

Q  And you said that was the only conversation you recalled with Rudy Giuliani
on the topic?

A Yeah, | don't think | spoke with Rudy about it at all.

Q  What about other members of Giuliani's legal team? For instance, do you
know anything about Jenna Ellis's involvement and/or awareness?

A Until | heard there was a memo that she put out, | had no knowledge that
Jenna had any involvement. | didn't even remember her memo until much later on, and
| don't know if it was after we left the White House that | heard she had been trying to get
amemo in.

Q  What about Boris Epshteyn?
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A | could not understand what Boris was doing on this team whatsoever. In
my interactions with him, | didn't think he had the experience at all, and | thought that he
was predominantly running around doing things, as he said, for the mayor. But | didn't
understand his legal involvement at all, other than logistics.

Q  Understood. Briefly, to go back to your conversation with Rudy Giuliani, do
you have a sense of around what time you spoke with him on the phone?

A | don't. It wasinthe morning. That's all | remember.

Q  Could you ballpark? Was it like after 9:00 a.m., before 9:00 a.m.?

>

It was probably before 9:00, if | had to ballpark it.

Q  Sorryto get granular. Do you think it was maybe before, like, 8:00 a.m.?

A | would be surprised if it was before 8:00. | just don't remember. |just
remember the phone ringing, and | had known Rudy for years. And it was what |
thought was predominantly a theoretical, intellectual conversation about, you know, the
statute.

Q  Okay?

_ That's all | have.

BY I

Q  Just onthat last topic, Mr. Herschmann, In the call with Mr. Giuliani, did he
say whether or not he had spoken to the President or was about to speak to the President
that morning?

A He did not.

Q I'msorry, | interrupted you?

A He did not.

Q Okay. So hedidn't say anything about whether or not he was going to or

had implemented this strategy or anything practical about whether it was going forward?
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A Nothing atall. This was --
Q  Okay?
A It was almost literally a theoretical, intellectual conversation about the
concept and what they would do.
Q Gotit?
_ Thank you.
B I

Q  Did Mayor Giuliani give you any indication of why he was calling you about
this?

A No, the phone call literally came out of the blue.

Q | guess the part that's surprising to me is that he would be doing that on the
morning of the 6th. It seems pretty late to be seeking somebody's thoughts on an issue
as monumental as the one you discussed with him?

A | don't have an answer for that,JJJJlll | can only tell you | remember the
phone call.

_ Do any Members have any questions? Okay.

BY I

Q | guess before we move from Dr. Eastman, did you have any communications
with Dr. Eastman either on January 6th or any time after that?

A ldid.

Q  Canyoutell us about those?

A Yes. It wasthe day after. Eastman -- | don't remember why he called me,
or he texted me or called me, wanted to talk with me. And he said he couldn't reach
others. And he started to ask me about something dealing with Georgia and preserving

something potentially for appeal.
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And | said to him, are you out of your F'ing mind? Right? |said, because | only
want to hear two words coming out of your mouth from now on: Orderly transition. |
said, | don't want to hear any other F'ing words coming out of your mouth, no matter
what, other than orderly transition. Repeat those wordsto me. And| --

Q  What did he say?

A Eventually, he said orderly transition. | said, good, John. Now I'm going
to give you the best free legal advice you're ever getting in your life. Get a great F'ing
criminal defense lawyer, you're going to need it. And then | hung up on him.

Q Do you remember anything else about the conversation?

A Thatwasit.

Q  Did you have any communication with him after that?

A | don't believe so.

Q  Okay. Andthatwasonthe 7th. Justto double back, did you have any
conversations with Dr. Eastman on the 6th?

A No. [I'm sorry, there was one other thing that | told him. [I'm sorry.

What | told him on that call is, you know, about him speaking at the Ellipse on the
morning. And | did say to him, you know, in a rather harsh tone, you got up there and
you F'ing spoke at the Ellipse at a rally? You're a law professor and you're speaking at a
rally, right? And what type of F'ing lawyer are you, or law professor are you.

And then | -- so that was part of the 7th. | did not speak to him on the 6th.

Q  Did you either see or hear or read Dr. Eastman's remarks from the Ellipse
rally?

A No. | remember seeing a picture of him, | think, standing up there with a
hat on. | mean, it was freezing that day and | did not plan on going to the Ellipse. So it

was a brutally cold day.
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Q  Did you end up going to the Ellipse?

A | did. | left -- | went to the Ellipse in part of whatever motorcade or car
there was, but | walked back by myself in the middle, or at some point while the President
was still speaking.

Q Whydid you end up going to the Ellipse?

A | thought, after hearing the tone of the conversation between the President
and the Vice President, that maybe | could be helpful in trying to temper some of the
emotions that were running high.

Q Okay. So we'll want to cover that, but maybe we should back up, and have
you just walk us through your entire day on the 6th?

Did you have any calls or interactions with anybody before you got into the office.

A Just with Rudy, | told you that.

Q Okay. Anybody else?

>

| don't believe so.

Q Do you remember roughly when you got to the office?

A | don't. | remember at some point -- | just don't remember the times. At
some point, | did a physical or a quasi physical because someone on the White House
medical team said, hey, you're the only one who hasn't done anything. So | thought at
some point, | may have spoken to someone on the medical team just to give me an
update of my blood test results, but | don't remember if it was that day or not.

But when | got in, somebody called me and said that the family and others were in
the Oval, and do | want to come up. So | went upstairs.

Q Do you remember who it was that called you?

A | don't.

Q  Okay. Anyidea why you were invited to that meeting?
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A | don't think it was a meeting. When | got there, it seemed to be more of a
social thing. That was -- people were sitting around in a semicircle, you know, the
family. And so | ended up goingin. It wasn't a meeting that was going on, at least
when | got there.

Q  And who do you recall being in the Oval Office?

A Don, Jr., Eric, Laura, Kimberly, | believe Meadows was there. |don't
remember if Steven Miller was there or -- there was a speech writer that was there. At
some point, lvanka came in. She may have come and left a couple of times. And at
some point, | didn't know -- now | know it's General Kellogg. No one ever introduced us,
so all | knew him in the hallway was general.

So whenever | saw him, | said, hi, general. But | didn't know who he was at all,
except that he worked somewhat with the VP. That was my general understanding.
And he had at least come in for a little bit of it, but he was not seated in any of the chairs.

Q  What do you recall from that -- | know you said it's not really a
meeting -- that gathering?

A Just social conversations predominantly.

o

Q  Were you, Mr. Herschmann, familiar with the Trump children from prior
interactions? Were you sort of invited because of a continuing relationship with them?

A | mean, | knew them. | believe my mother was -- or knew or was friendly
with Don, Jr. From some charity or something. But | knew them and | had met them
beforehand.

Q  You were not there for any legal purpose. It was just, you indicated, sort of
a social gathering?

A Yeah, when | first came in, it was just saying hello.
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Q  Understood?

BY I

Q  And were they talking at all about what the President was going to say at his
Ellipse appearance?

A No, | don't believe they were. | think he was sitting at a desk. He was
sitting, you know, at the Resolute Desk writing or editing, or something like that. And
they were just -- it was just social conversation that was going on.

Q  Did they have any conversation related to the joint session of Congress?

A | don't remember them having any conversation about that.

Q  Okay. Sothen you said, at some point, there's a telephone conversation
between the President and the Vice President; is that correct?

A Yes. Well, | mean, | didn't know -- eventually, obviously, | figured out it was
the Vice President.

Q Do you know how the call was initiated? Was it incoming from the Vice
President or outgoing from the President?

A | think it was, get the Vice President on the phone, one of those yelling out
to the outer Oval. And then someone would yell back, the Vice President's on the

phone.

o

And could you hear the Vice President, or only hear the President's end?

>

Only hear the President's end.

Q Okay. And what did you hear him say?

A Well, | guess from this, based on my understanding with Pat Philbin and Pat
Cipollone -- | don't want to assert privilege on that as much as tell you that, at some
point, it started off as a calmer tone and everything, and then became heated.

Q  Okay?
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A | should say more frustrated.

Q  Frustrated. Obviously, you're referring to the President since you couldn't
hear the Vice President?

A Right. And it was, you know, without any details, a discussion of the legal
authority or obligation of the VP.

Q I'msorry, could you repeat that?

A Sure. Without getting into the details, a general discussion about the legal
and constitutional authority of the VP.

Q  So others have told us that President Trump referred to the Vice President as
being a wimp. Do you recall whether that's accurate?

A Without the details, | don't recall that statement.

Q  Okay. Others have said that President Trump said, | made the wrong
decision four years ago?

Do you recall that.

A Let me -- can we take a two-second break, so | get the privilege down in my
head? Because if | don't recall something, | presume it's not invoking anything, right?
So can we take a five-minute break, so | can get my own ground rules covered.

_ Of course. Just go ahead and make sure you mute yourself and
turn off your video. Not that we can read lips, but we'll go off the record now.

(Recess.)

B \V<'ll go back on the record.
BY I
Q  Mr. Herschmann, how would you describe, overall, the President's tone or
tenor in this conversation with the Vice President?

A Initially, it started off as a regular cordial conversation, and it became more, |
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think, frustrating or heated, at least on the President's side of it. And then, as | told you,
the discussions were regarding the legal and constitutional obligations of the VP on that
day.

Q Isthat--

A Sitting as the head of the Senate.

Q Isitfairto say that the President was asking the Vice President to do
something that the Vice President was not willing to do?

A | think it's more fair to say that they got conflicting legal -- they've obviously
got conflicting legal positions or views on the authority and the constitutional obligations
of the VP.

Q  Anddid you express a view on the authority of the Vice President?

A No.

Q Do yourecall whether Ivanka Trump said anything to General Kellogg or
others to the effect of Mike Pence is a good man?

A | don't remember her saying anything like that. | mean, | think most people
would say Mike Pence is a good man. | mean, he's a consummate gentleman.

Q  Roughly, how long did that phone call last?

A A few minutes. It wasn't a really long conversation. Let me put some in
context.

| think until it became somewhat in a louder tone, | don't think anyone was paying
attention to it initially, right, just talking to the VP. And obviously, when it became a
louder tone, it caught people's attention.

Q  When you say a louder tone, was the President shouting?

A The President tends to be pretty loud, so | don't know how to describe that.

But, you know, it was at a louder tone, you know.
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BY I

Q It sounds like when the conversation got more heated or frustrated, that
drew attention in the room, people suddenly started noticed and people turned to his
direction?

A | think there were a lot of side conversations that were going on while he
was on the phone. And that tended to quiet down, | think, some of the side
conversations. | mean, other people were speaking, but | don't recall what anybody said
in the course of that.

Q  Was he standing or seated during the conversation, the President?

A Seated.

Q  Did he stay seated the whole time?

A Yes, as far as | recall.

Q  Anything in his facial expression or his sort of gesticulation that suggested
frustration, that you recall?

A | just think the tone of the conversation was clearly an indication that they
had a disagreement.

| kind of lost you guys, by the way, on the screen.

Q  There we are?

A | see Dan for some reason. There you go, you guys are back.

Q  Andour understanding is that very soon after the conversation, almost
immediately after the conversation, the parties left for the Ellipse, that it took place very
close in time to the departure of the party down to the Ellipse for the President's speech;
is that correct?

A No, | don't know what you mean, immediately. Definitely not, because |

know that Ivanka had left, | think, before the conversation was over. And | saw her in
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Scavino's office, which is right outside the Oval.

And | don't remember what the details were in specifics, but | said to her, | think
you should come to the Ellipse. It wasn't clear to me that she had planned on going or
thought she wasn't going to go.

And then | went up to White House counsel's office. And | don't remember, |
don't think Cipollone was in the office yet, but Philbin was. And | spoke with Pat. And
then | don't remember the details, but it took at least some period of time. It wasn't
immediately, like everybody got up and walked out.

And then | wasn't going to go. So then there had to be -- my name had to be
added to some, you know, some security or Secret Service list to get in the car.

Q  Did you talk to lvanka about the conversation that you had both just
witnessed that you said she left early? But did you reference that to her when you saw
her in Scavino's office?

A No.

Q  How about Pat Philbin? Did you talk to him about what you had just
observed in the Oval Office?

A | don't remember the details in the conversation with Pat. | know we
discussed whether | thought he should come to the Ellipse as well, and he did not come.

Q  Why, Mr. Herschmann, did you think that lvanka Trump and Pat Philbin and
you should go to the Ellipse? Was it tied to what you observed with respect to the
President's and Vice President's heated conversation?

A | always found Ivanka to be a positive influence on a lot of things. | thought
Philbin, you know, would be in a good position if there was discussions about, you know,
the VP's role or things along those lines, that he may be helpful as well. And Pat tends

to be incredibly, incredibly calm. And so | thought maybe he would want to participate
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and come. And he decided not to.

Q  So it sounds like you thought both Ms. Trump and Mr. Philbin and yourself
could play a calming role, potentially, if necessary, with the President at the Ellipse; is that
fair?

A | don't know if calming is the right term, | would say, but | thought we could
be helpful.

Q Yeah?

A That was my view.

Q  Help on the issue on which he had a discussion with the Vice President?

A Just overall, the entire conversation that, in my view, as I've told you, | didn't
think this theory would work. And | was trying to be forward-thinking as to, let's talk
about what you've done and what's happened. | didn't think there was a pathway
legally through the court system or otherwise. That anything was going to change and
that Joe Biden would be President and inaugurated on the 20th.

Q 'l turn back to ||l ' know he's going to walk you through the rest
of that day?

B I

Q  Yeah, let's back up a little bit to where the President and Vice President
complete their phone call. What happened after that?

A For me, or -- | mean, | walked out of the room. | walked out of the Oval.

Q  Did you walk out as soon as that conversation ended, or was there any
conversation within the room about what had just happened?

A | walked out as soon as it ended. | mean, | was not seated, | was standing
the entire time | was there.

| walked out. Ivanka was in Scavino's office. | spoke with her. And | then
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walked over to -- upstairs to White House counsel's office, spoke with Philbin. And then
there were logistical things of how to get to the Ellipse. And | ended up in a van by
myself going to the Ellipse.

Q  What was it that prompted you to want to have lvanka Trump, Pat Philbin,
and then you go to the Ellipse? Was it a concern that the President would make public
remarks regarding the role of the Vice President?

A | don't think it was that. It was just my view, nothing was going to
practically change on the 6th, and that it should be a circumstance where let's look
forward, not to be talking about the 2020 election that | thought was going to be resolved
in a matter of, whatever, hours, obviously. So that was my predominant thought.

Q  And so did you have any interactions with the President between when he
finished that phone call with the Vice President and when he gave his remarks at the
Ellipse?

A Let me give you some logistical understanding. So whenever the President
got into the tent, the Secret Service tent, | don't know when it was. | got dropped off,
walked across, and then there were people lingering around. You had a lot of Secret
Service agents. | know there was, like, an observation post outside the tent and a lot of
people there. There were monitors set up where you can see, | guess, the crowd that
was there.

And at some point, | know lvanka spoke to the President. She spoke with him
alone. |don't remember -- | didn't hear what was said, so | don't know what was said.
And then at some point, | spoke with him for a short period of time before he went out.

Q  And was that in any way related to the role of the Vice President and the
joint session of Congress?

A No, it was more generally along the lines of, you know, we accomplished
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great stuff. Look forward, and that's it, and talked about the positive things that had
happened.

Q  Did he seem like he was in agreement with your advice?

A | don't know how to answer that. You know, | didn't stay for his whole
speech and | couldn't hear the speech from being inside the tent. You know, and maybe
Pat Philbin's words were prophetic in the sense that | remember, at some point, Don, Jr.
Was holding a phone. The way he was holding the phone, | thought he was talking to
his children. | never saw anybody livestream, maybe I'm just dating myself. And then
all of a sudden, | saw like on the side of his phone like emojis start to roll up. And he
said, "Say happy birthday, Eric."

And | started laughing because my birthday was like a week later. | know that
Jared and | share the same birthday, different years, obviously, and it was Eric Trump's
birthday. |remember|laughed. And | think, at some point, someone took a
screenshot and somebody wrote an article, like we went to a pre-riot party. Some
idiotic article that someone had published.

| said, okay, Philbin was right. Probably walking over there -- you know, the
article versus the, at the time being, it wasn't worth it. But the general tenor was only
positive.

Q  Anddid the Vice President express any disagreement with your advice?

A | didn't speak to the Vice President.

Q I'msorry, did the President express any disagreement with your --

A | don't recall what he said to me then. The whole idea that | thought was,
we could be a positive influence as much as we can in that time period, obviously, when
he's going out to speak at arally. And | had never had a conversation with him before

he spoke at a rally before, obviously.
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Q Okay. So--

Ms. Cheney. [!'ve got a quick question.

_ Yes, of course.

Ms. Cheney. Thanks.
BY MS. CHENEY.

Q  Mr. Herschmann, what did you say to Pat Philbin when you went into his
office?

A | don't remember exactly what | said to Pat, as much as | think | discussed
with him that | thought he should come to the Ellipse as well, and he didn't want to do it.

Q  Did you tell him why you thought he should come?

A | don't think so. | think | just said, you're White House counsel, come to the
Ellipse. And on the cell phone, we would have jokes over, I'm technically not White
House counsel, they are. So | thought he should come. But he was like, no, I'm not
doing it.

Q And whydidn't he want to do it?

A Hindsight being 20/20, he didn't want to have a picture of himself in the
back there, when someone writes an idiotic article about it.

Q  So hedidn't -- you think he was concerned about press?

A | think that lawyers that worked in Washington that | had met were much
more concerned about press than those of us that came from outside of Washington.

Q So--

A Sorry. | think that there seemed to be a lot of leaking that went on pretty
regularly there. And | think that those were the concerns, that not to get caught up in
something and be part of a media story.

Q  Soyou don't think it was a concern about the substance of what was
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happening or the legality of what was happening. You think that the White House
counsel was just worried about bad press?

A Yeah, | believe that's accurate. | don't have any question that Pat was
worried about the legality. | think he was going to end up in one of those "l told you so"
when whoever wrote that article.

Q  Allright?

Ms. Cheney. Thank you.

The Witness. Sure.

By I

Q  Did you get the sense that Mr. Philbin was trying to distance himself from
the event in some way?

A No. lust, | think -- | forgot who wrote who this article, but, like, | remember
it was some comment about my having been at Kasowitz, and going to like a party before.
And | thought, I'm sitting in a Secret Service tent for the first time in my professional
career, going along with, you know, this. And it was anything but, you know, people
celebrating.

| do remember -- at some point, | remember happy birthday. And | don't
remember what Kimberly was doing. And | thought -- that's why | laughed. | was like,
how does Don know it's my birthday? And | realized he wasn't talking to me -- or close
to my birthday, | should say.

Q  Anddid you stay for any of the President's remarks?

A ldid.

Q Do youremember roughly how long?

A | don't remember. | remember walking out while he was speaking, people

being surprised that, you know, | was walking by myself from the Ellipse back to the
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White House. | literally had no inkling about how to get back into the campus and |
ended up, | think, in the East Wing, and made my way across. But | am pretty certain I'm
the only one that walked back in the middle of it.

Q  Did you have any reaction to the parts of the President's remarks that you
heard?

A | didn't, as much as -- | mean, | remember it not being -- covering in detail a